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MAG LL, G rcuit Judge.

Jerry Hansen, an inmate at the Omaha Correctional Center (OCC) in
Nebraska, brought suit under 42 U S.C. § 1983 against John J. Dahmin his
official capacity as warden of the OCC. Hansen, who has a hearing
inpairnment, clainmed that OCC s failure to provide a special telephone
adapted for his disability constituted a violation of his right to equa
protection because he did not have the sane access to tel ephones as inmates
who do not have hearing



i npai rments.! Dahm noved for summary judgnent on the basis of qualified
i mmuni ty, which was denied by the district court as to the equal protection
claim? This appeal followed.

Dahmis entitled to qualified immnity from Hansen's equal protection
claim if Dahm can prove this his "conduct [did] not violate clearly
established statutory or constitutional rights of which a reasonabl e person
woul d have known." Harlow v. Fitzgerald, 457 U S. 800, 818 (1982). Dahm
could only have violated Hansen's right to equal protection if he treated

Hansen dissinilarly than sinmlarly situated innates. See Klinger v.
Departnent of Corrections, 31 F.3d 727, 731 (8th Cir. 1994), cert. denied,
115 S. . 1177 (1995).2® Thus, the issue in dispute is whether Hansen is
simlarly situated to i nnates who do not have hearing inpairnents.

In deternmining whether a disabled inmate is sinmlarly situated to
nondi sabl ed i nmates, this Court has exam ned whether the disabled plaintiff
is equally capable for the purpose at issue. See Mre v. Farrier, 984 F. 2d

269, 271 (8th Gr.) (inmates in wheelchairs are equally capable, and thus
simlarly situated, to nondisabled inmates for the purpose of watching
tel evision), cert.

'Hansen had been provided with an adapted tel ephone in
Sept enber 1994, but requested a superior adapted tel ephone in June
1995.

2Hansen's 8§ 1983 suit also alleged violations of the Eighth
Amrendnent, the Rehabilitation Act of 1973, codified at 29 U S.C. 8§
794(a), and the Anericans with Disabilities Act, codified at 42
U.S.C. 88 12101-12213. The district court granted Dahm s notion
for summary judgnent for these clains, see Mem and Order at 14-15.
This decision is not before us.

3Al t hough protected by statutory enactnents such as the
Arericans with Disabilities Act, the disabled do not constitute a
"suspect class" for purposes of equal protection analysis. See
e.g., Ceburne v. deburne Living Gr., Inc., 473 U S. 432, 442
(1985) (nentally retarded not a constitutionally protected suspect
class); Mre v. Farrier, 984 F.2d 269, 271 (8h Cr.), cert.
denied, 510 U S. 819 (1993) (physically disabled not suspect
cl ass).
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denied, 510 U S. 819 (1993). Hansen, who is hearing inpaired, is not
equal |y capabl e of accessing a standard tel ephone--which transnmits the
spoken word at a tone and volunme confortable for a nonhearing inpaired
i ndi vidual --as an innmate who can hear. |Indeed, that Hansen is not capabl e
of wusing a standard telephone is the crux of his entire conplaint.
Accordingly, Hansen is not simlarly situated to hearing inmtes for the
pur pose of using a tel ephone.

Because Hansen was not simlarly situated to other inmates for the
pur pose of using a tel ephone, there could have been no equal protection
violation. The district court erred as a matter of law in denying Dahm a
grant of summary judgnent based on qualified i munity, and we accordingly
reverse its judgnent.
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